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Extension of Proceedings Beyond the Original 
Parties: non-Disputing Party Participation in 

Investment Arbitration

eloïse Obadia*

ThE sUBJECT OF ExTEnDInG PROCEEDInGs to include non-disputing 
parties1 in investment arbitration is at first sight paradoxical. historically, 
arbitration has been a private form of dispute resolution in which only the parties 
could attend hearings, and the proceedings of which remained confidential.2 In 

* senior Counsel, International Centre for settlement of Investment Disputes (ICsID). The views 
expressed herein are made in the author’s personal capacity and do not necessarily reflect the views of 
ICsID. This is an expanded version of a presentation made by the author at the 24th Joint Colloquium 
on International Arbitration organized by the American Arbitration Association, the ICC and ICsID. 
The colloquium was hosted by the ICC International Court of Arbitration in Paris on november 16, 
2007. The author would like to thank Evgeniya Rubinina for her assistance in preparing the original 
presentation and Peter C. hansen for reviewing the article.

 I have chosen the expression “non-disputing party” as it is the term used in the respective April 10, 1

2006 versions of Article 37(2) of the ICsID Arbitration Rules and Article 41(3) of the ICsID Arbitration 
(Additional Facility) Rules. This term is, however, interchangeable with the Latin expression amicus curiae, 
which I will also use in this paper. The expression “non-disputing Party” used in the 2004 U.s. Model 
BIT should for its part be distinguished from the one used in the ICsID Rules and Articles. In the former 
system, the “non-disputing Party” is a state Party to the BIT that is not involved in the dispute but which, 
under Article 28(2) of the Model BIT, is entitled to make oral and written submissions to the tribunal on 
the interpretation of the Treaty. In the latter system, the term “non-disputing party” refers to a person or 
entity that is neither a disputing party nor a party to the treaty on which consent to arbitration is based, 
that nevertheless has an interest in the dispute and can help the tribunals in their decision-making process 
by providing arguments and perspectives that the litigating parties have not supplied. These persons or 
entities can sometimes file amicus curiae submissions (see 2004 U.s. Model BIT, Art. 28(3)).
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350 ICsID REvIEW—FOREIGn InvEsTMEnT LAW JOURnAL

 O. Bennaim-selvi, “Third Parties in International Investment Arbitrations – A Trend in Motion,” 2

6 J. World Invest. & Trade 773, 776 (2005) (hereinafter Bennaim-selvi).
 A. Redfern & M. hunter, Law and Practice of International Commercial Arbitration 17 (1986).3

 A. Redfern & M. hunter with n. Blackaby & C. Partasides, Law and Practice of International 4

Commercial Arbitration, para. “1–44” (4th ed. 2004).
 5 See, e.g., 2004 U.s. Model BIT, Art. 29, entitled “Transparency of Arbitral Proceedings,” available at  

http://www.ustr.gov/assets/Trade_sectors/Investment/Model_BIT/asset_upload_file847_6897.pdf. similar 
provisions were included in prior Free Trade Agreements (FTAs) signed by the United states. See Articles 
10.19(3), 10.20 of the U.s.-Chile Free Trade Agreement, which entered into force on January 1, 2004, 
available at http://www.ustr.gov/assets/Trade_Agreements/Bilateral/Chile_FTA/Final_Texts/asset_upload_
file1_4004.pdf. See also Articles 15.19(3), 15.20 of the U.s.-singapore Free Trade Agreement, which 
entered into force on January 1, 2004, available at http://www.ustr.gov/assets/Trade_Agreements/Bilateral/
singapore_FTA/Final_Texts/asset_upload_file708_4036.pdf; Articles 10.19(3), 10.20 of the U.s.-Morocco 
Free Trade Agreement, which entered into force on January 1, 2006, available at http://www.ustr.gov/assets/
Trade_Agreements/Bilateral/Morocco_FTA/FInal_Text/asset_upload_file651_3838.pdf. At the regional 
level, the Dominican Republic-Central America-United states Free Trade Agreement (CAFTA-DR) contains 
the same type of provisions (see Articles 10.20(3), 10.21). The text of this regional FTA is available on the 
website of the United states Trade Representative, http://www.ustr.gov/assets/Trade_Agreements/Regional/
CAFTA/CAFTA-DR_Final_Texts/asset_upload_file328_4718.pdf. The CAFTA-DR is now in force in all of 
its signatory countries, Costa Rica having completed the implementing process on January 1, 2009. There is 
a similar trend in Canada to include provisions on transparency and amicus curiae participation in its Foreign 
Investment Promotion and Protection Agreements (FIPAs) and FTAs. See FIPAs Model of 2003, section 
C, available at http://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/fipa-apie/
what_fipa.aspx?lang=en#C. The Canada-Peru FIPA, which entered into force on June 20, 2007, incorporates 
such principles. See its Articles 38–39, available at http://www.international.gc.ca/trade-agreements-accords-
commerciaux/assets/pdfs/Canada-Peru10nov06-en.pdf. With respect to Canadian FTAs, see Articles 830–
831 of the Agreement signed with Columbia on november 21, 2008, available at http://www.international.
gc.ca/trade-agreements-accords-commerciaux/assets/pdfs/En%2008%20Colombia%20FTA.pdf

 For articles on transparency, 6 see the contributions made at the 10th Geneva Global Arbitration 
Forum (December 3–4, 2003) by L. Boisson de Chazournes, “Transparency and Amicus Curiae Briefs,” 
5 J. World Invest. & Trade 2, 333 (2004) (hereinafter Boisson de Chazournes); by M. Matsushita, 

their introduction to their 1986 version of International Commercial Arbitration, 
Redfern and hunter described arbitration as “a private process, an advantage in 
the eyes of those who do not want details of their quarrels (accompanied almost 
inevitably by attacks on their competence or good faith) to be disclosed in 
open court, with the possibility of further publication elsewhere.”3 In the 2004 
version, “confidentiality” was still praised as one of the attractive features of 
arbitration. however, the authors specified that “developments in the law and 
practice of arbitration over recent years have been such that the old certainties 
no longer exist and a fresh look has to be taken.”4

The “fresh look” in investment arbitration relates directly to the matter 
of “transparency,” which includes making some documents available to the 
public, opening hearings to the public, and accepting amici submissions.5 In 
the last decade, such activities have helped to cause investment arbitration to 
evolve from a relatively private process to one that is far more accessible to the 
public.6
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ExTEnsIOn OF PROCEEDInGs BEYOnD ThE ORIGInAL PARTIEs 351 

“Transparency, Amicus Curiae Briefs and Third Party Rights,” 5 J. World Invest. & Trade, 2, 329 (2004); 
and by Th. Wälde, “Transparency, Amicus Curiae Briefs and Third Party Rights,” 5 J. World Invest. & 
Trade 2, 337 (2004). See also the discussion session which followed these contributions, “Transparency, 
Amicus Curiae Briefs and Third Party Rights – Discussion session,” 5 J. World Invest. & Trade 341 
(2004); M. Kinnear, “Transparency and Third Party Participation in Investor-state Dispute settlement,” 
Presentation, symposium co-organized by ICsID, OECD and UnCTAD, “Making the Most of 
International Investment Agreements: A Common Agenda” (Paris, December 12, 2005), available at http://
www.oecd.org/dataoecd/6/25/36979626.pdf (hereinafter Kinnear); OECD, “Transparency and Third 
Party Participation in Investor-state Dispute settlement Procedures,” Working Paper no. 2005/1 (April 
2005) prepared by Katia Yannaca-small, available at http://www.oecd.org/dataoecd/25/3/34786913.pdf 
(hereinafter Yannaca-small); B. Legum, “Lessons Learned from the nAFTA: The new Generation of U.s. 
Investment Treaty Arbitration Provisions,” 19 ICsID Rev.—FILJ 349 (2004) (hereinafter Legum); A. 
Mourre, “Are Amici Curiae the Proper Response to the Public’s Concerns on Transparency in Investment 
Arbitrations?”, 5 L. & Prac. of Int’l Cts. & Tribs. 257 (2006) (hereinafter Mourre).

 P. Beaumarchais, “7 La Folle Journée, ou le Mariage de Figaro,” Comedy in five acts (1778).
 This metaphor of the door has been used in the titles of at least two articles on the subject: R. 8

Buckley & P. Blyschak, “Guarding the Open Door: non-Party Participation Before the International 
Centre for settlement of Investment Disputes,” available at http://www.austlii.edu.au/au/journals/
UnsWLRs/2007/33.html; h. Mann, “Opening the Doors, at Least a Little: Comment on the Amicus 
Decision in Methanex v. United States,” 10 Rev. Euro. Comm. & Int’l Environ. L. 2, 241 (2001).

 In addition to the articles mentioned 9 supra in notes 6, 8, and those presented in this issue of 
the ICSID review, see A. Bjorklund, “The Participation of Amici Curiae in nAFTA Chapter Eleven 
Cases,” available at http://www.international.gc.ca/assets/trade-agreements-accords-commerciaux/pdfs/
participate-e.pdf (hereinafter Bjorklund); P. Dumberry, “The Admissibility of Amicus Curiae Briefs by 
nGOs in Investor-states Arbitration: The Precedent set by the Methanex Case in the Context of nAFTA 
Chapter 11 Proceedings,” in non-state Actors and International Law, vol. 1, n. 3, p. 201 (Kluwer, 2001); 
M. Mbengue & M. Tignino, “Transparency, Public Participation, and Amicus Curiae in Water Disputes,” 

To a certain extent, the original parties to investor-state arbitrations now 
often resemble Figaro and suzanne in Beaumarchais’ comedic play The Marriage 
of Figaro,7 since they are subjected to the views of different characters who claim 
an interest in the matter and who wish to get involved in the decision-making 
process.

This paper shall addresses the extent and limits of non-disputing party 
participation in nAFTA and ICsID arbitration proceedings, and show that a 
door is now open, even if not widely.8

I. A DOOr IS OPeN …

To what extent is the door open to non-disputing parties? It is now widely 
established in the jurisprudence and institutional rules that non-disputing 
parties may make submissions to investor-state tribunals. since there already 
exists a well-developed literature on the subject,9 I will only briefly recall the 
various cases in which questions of amicus participation have arisen, describe 
the normative framework erected for this subject, and address some practical 
matters with respect to the submission of amicus briefs.
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352 ICsID REvIEW—FOREIGn InvEsTMEnT LAW JOURnAL

in E. Brown Weiss, L. Boisson de Chazournes & n. Bernasconi-Osterwalder (eds.), Fresh Water and 
International Economic Law 367 (2004); D. steger, “Amicus Curiae: Participant or Friend? The WTO 
and nAFTA Experience,” in A. von Bogdandy, P. Mavroidis & Y. Mény (eds.), studies in Transnational 
Economic Law in honour of Claus-Dieter Ehlermann 419 (2002); B. stern, “Un petit pas de plus : 
l’installation de la société civile dans l’arbitrage CIRDI entre Etat et investisseur,” Rev. de l’arb. 3 (2007); 
F. stumpe, “Participation of Amici Curiae in Investment Treaty Arbitration,” Transnat’l Disp. Mgmt. 
(August 2008) (hereinafter stumpe); J. Townsend, “Developments in nAFTA Arbitration – From Jury 
verdicts to Amicus Briefs,” in Amer. Arb. Assoc., handbook on Int’l Arb. & ADR 331 (2006).

 10 Methanex Corp. v. United States, Decision of the Tribunal on Petitions from Third Persons 
to Intervene as “Amici Curiae” (January 15, 2001), available at http://www.state.gov/documents/
organization/6039.pdf (hereinafter Methanex). This case concerned California’s ban on the use of a gas 
additive known as methyl tertiary-butyl ether (MTBE) manufactured by Methanex, a Canadian company 
marketer and distributor of methanol.

 11 Id. at para. 24.
 Article 15(1) of the UnCITRAL Arbitration Rules provides that “[s]ubject to these Rules, the 12

arbitral tribunal may conduct the arbitration in such manner as it considers appropriate, provided that 
the parties are treated with equality and that at any stage of the proceedings each party is given a full 
opportunity of presenting his case.”

 13 United Parcel Service of America Inc. v. Government of Canada, Decision of the Tribunal on 
Petitions for Intervention and Participation as Amici Curiae (October 17, 2001), available at http://
www.international.gc.ca/trade-agreements-accords-commerciaux/assets/pdfs/Intvent_oct.pdf (hereinafter 
UPS). This case concerned the Canada Post Corporation’s practices with respect to its courier products 
and the alleged more favorable treatment granted by the Canadian border agency to Canada Post’s courier 
services in comparison to that afforded to UPs Canada.

 14 Aguas del Tunari S.A. v. republic of Bolivia, ICsID Case no. ARB/02/3. This case concerned a 
water supply and treatment concession awarded to Aguas del Tunari for the city of Cochabamba, Bolivia 
(hereinafter Aguas del Tunari).

A. Jurisprudence

The question of admitting amicus briefs was first addressed in cases brought 
under Chapter Eleven of the north American Free Trade Agreement (the 
“nAFTA”). The first case in which amicus participation was requested was the 
Methanex v. USA case (“Methanex”). The tribunal issued a decision admitting 
such submissions in January 2001.10 The tribunal indicated that nothing in 
the UnCITRAL Arbitration Rules or Chapter 11 expressly conferred upon 
an arbitral tribunal the power to accept or refuse amicus submissions.11 The 
tribunal inferred its power to accept such submissions from Article 15(1) of the 
UnCITRAL Arbitration Rules, which provides that the tribunal may conduct 
the arbitration in such manner as it considers appropriate.12 This view was later 
confirmed by the tribunal in the UPS v. Canada case.13

With respect to cases brought under the ICsID Convention, the question 
was first raised in 2002 in the Aguas del Tunari v. Bolivia case,14 which was brought 
under the 1992 bilateral investment treaty (BIT) between the netherlands 
and Bolivia. The tribunal did not grant the amicus petitioners’ request to file 
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 15 Aguas del Tunari, Letter from President of Tribunal Responding to Petition (January 29, 2003), 
available at http://ita.law.uvic.ca/documents/Aguas-BoliviaResponse.pdf

 16 Aguas Argentinas, S.A., Suez, Sociedad General de Aguas de Barcelona, S.A, and Vivendi Universal, 
S.A. v. The Argentine republic, ICsID Case no. ARB/03/19. This case concerns water distribution 
and sewage treatment in the Buenos Aires region. On April 14, 2006, the tribunal took note of the 
withdrawal of one of the claimants, Aguas Argentinas, s.A., in a procedural order (available on the 
ICsID website under “Cases,” http://www.worldbank.org/icsid). The case was henceforth entitled Suez, 
Sociedad General de Aguas de Barcelona, S.A. and Vivendi Universal, S.A. v. The Argentine republic. For the 
sake of consistency, this case is hereinafter referred to as the Suez case. On January 28, 2005, five non-
governmental organizations (nGOs) filed a petition for transparency and participation as amici curiae. 
These nGOs were the Asociación Civil por la Igualdad y la Justicia (ACIJ), the Centro de Estudios 
Legales y sociales (CELs), the Center for International Environmental Law (CIEL), the Consumidores 
Libres Cooperativa Ltda. de Provisión de servicios de Acción Comunitaria, and the Unión de Usuarios 
y Consumidores. The tribunal issued an order allowing the five petitioners to file submissions. Suez, 
Order in Response to a Petition by Five non-Governmental Organizations for Permission to Make an 
Amicus Curiae submission (February 12, 2007), available at “Cases,” http://www.worldbank.org/icsid 
(hereinafter “Suez Order of 2007”).

 17 Suez, Order in Response to a Petition for Transparency and Participation as Amicus Curiae (May 
19, 2005), 21 ICsID Rev.—FILJ 342 (2006) (hereinafter “Suez Order of 2005”).

 18 Id. at para. 14.
 19 Id. at para. 11.
 20 Id. at para. 12.

submissions on the ground that it was beyond the tribunal’s power to do so in 
the absence of consent by the parties.15

however, in the Aguas Argentinas, Suez and others v. Argentina case 
(hereinafter the Suez case),16 the tribunal concluded that under Article 44 of 
the ICsID Convention it had the power to admit amicus curiae submissions 
from suitable non-parties in appropriate cases.17 Article 44 provides that if a 
question of procedure arises which is not covered by the Convention or the 
Arbitration Rules, or by any rules agreed by the parties, the tribunal shall decide 
the question. As in the Methanex case, the tribunal found that the “acceptance 
of amicus submissions is a procedural question that does not affect a disputing 
party’s substantive rights since the parties’ rights remain the same both before 
and after the submission.”18 The tribunal also considered that “[t]he admission 
of an amicus curiae submission would fall within this definition of procedural 
question since it can be viewed as a step in assisting the Tribunal to achieve its 
fundamental task of arriving at a correct decision in this case.”19 The tribunal 
rejected the claimants’ argument that the acceptance of amicus submissions 
was a procedural measure that would have substantive consequences since 
“the practical effect would be that the Claimants would end up litigating with 
entities which are not party to the arbitration agreement.”20

The same conclusion was reached by a tribunal composed of the 
same members in a similar case involving almost the same parties (Aguas 
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354 ICsID REvIEW—FOREIGn InvEsTMEnT LAW JOURnAL

 21 Aguas Provinciales de Santa Fe S.A., Suez, Sociedad General de Aguas de Barcelona S.A. and InterAguas 
Servicios Integrales del Agua S.A. v. The Argentine republic, ICsID Case no. ARB/03/17 (hereinafter Santa 
Fe), Order in Response to a Petition for Participation as Amicus Curiae (March 17, 2006). This case also 
concerns water distribution and sewage treatment in the santa Fe region of Argentina. On April 14, 2006, 
the tribunal took note of the withdrawal of one of the claimants, Aguas Provinciales de santa Fe s.A., in 
a procedural order (this being available on the ICsID website under “Cases,” http://www.worldbank.org/
icsid). The case was henceforth entitled Suez, Sociedad General de Aguas de Barcelona, S.A. and InterAguas 
Servicios Integrales del Agua S.A. v. The Argentine republic. no petition for amicus participation was made 
in this case.

 22 See, e.g., A. Depalma, “nAFTA’s Powerful Little secret; Obscure Tribunals settle Disputes, but 
Go Too Far, Critics say,” new York Times (March 11, 2001), available at http://query.nytimes.com/
gst/fullpage.html?res=9D05E5DA143AF932A25750C0A9679C8B63&sec=&spon=&pagewanted=1. 
Mr. Depalma starts the article with these strong words: “Their meetings are secret. Their members are 
generally unknown. The decisions they reach need not be fully disclosed.” See also a television program 
on the nAFTA: “Bill Moyers Reports: Trading Democracy,” PBs (February 5, 2002), available at http://
www.pbs.org/now/transcript/transcript_tdfull.html. This secrecy theme continued to be used after the 
issuance of the FTC statement. See, e.g., an editorial in the new York Times entitled “The secret Trade 
Courts” (september 27, 2004), available at http://query.nytimes.com/gst/fullpage.html?res=9801E6DC
1638F934A1575AC0A9629C8B63 (referring to the case of Metalclad Corp. v. United Mexican States, 
ICsID Case no. ARB(AF)/97/1, and to the cases brought against Argentina since 2002, and concluding 
that arbitration panels owe the public a hearing).

 statement of the Free Trade Commission on non-disputing party participation, (October 7, 2003), 23

available at http://www.state.gov/documents/organization/38791.pdf (hereinafter “FTC statement” or 
“statement”).

 24 See id., sect. A(1): “no provision of the north American Free Trade Agreement (‘nAFTA’) limits 
a Tribunal’s discretion to accept written submissions from a person or entity that is not a disputing party 
(a ‘non-disputing party’).”

Provinciales de Santa Fe, Suez, Aguas de Barcelona and InterAguas v. Argentine 
republic).21

In parallel to this jurisprudential evolution, and in response to non-
governmental organization (nGO) and media scrutiny,22 the nAFTA Parties 
and the ICsID secretariat addressed the matter of non-disputing party 
submissions, the former by issuing an interpretative statement and the latter by 
amending its rules.

B. The normative framework

In October 2003, the nAFTA Free Trade Commission (FTC) issued 
a statement on non-disputing party participation (hereinafter called “FTC 
statement” or “statement”).23 The FTC statement confirmed that no provision 
in the nAFTA limited a tribunal’s discretion to accept non-disputing party 
submissions.24 The statement also set out the procedures for amicus applications 
and the filing of such submissions. It is worth noting that the statement drew a 
clear distinction between the participation of “non-disputing parties,” defined 
as persons or entities that are not a disputing party, and the participation of 
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 Article 1128 of the nAFTA entitled “Participation by a Party,” provides “On written notice to 25

the disputing parties, a Party may make submissions to a Tribunal on a question of interpretation of this 
Agreement.”

 26 See section A(2) of the FTC statement, “nothing in this statement by the Free Trade Commission 
(“the FTC”) prejudices the rights of the nAFTA Parties under Article 1128 of the nAFTA.”

 Bjorklund, 27 supra note 9, at 14–15. See also para. 7 of the Government of Mexico’s submission 
of november 10, 2000, made pursuant to Article 1128 of the nAFTA and relating to the petitions 
made in Methanex: “If amicus curiae submissions were allowed, amici would have greater rights than the 
nAFTA Parties themselves, because of the limited scope of Article 1128 submissions.” (Available at http://
www.state.gov/documents/organization/3936.pdf ). some parties, however, still use this comparison when 
asking tribunals to limit the scope of amicus submissions. See the Investor’s Response to the petition made 
in the Merrill & ring Forestry L.P. v. Government of Canada case (hereinafter Merrill), infra note 30, at 
para. 23 of the Response of July 16, 2008, available at http://www.international.gc.ca/trade-agreements-
accords-commerciaux/assets/pdfs/Investorsubmissionsnon-DisputingPartyInvervention_16Jul08.pdf

 stumpe, 28 supra note 9, at 16 (stating that “[i]n fact, since the states’ influence should stay limited, 
one needs to distinguish between nAFTA Parties and amici which can have more rights because this is 
to the proceeding’s benefit”). See also Kinnear, supra note 6, at 8 (defining the role of the non-disputing 
states in investor-state dispute settlement, and pointing out that “[t]he first and most obvious reason for 
non-disputing states to participate is that they are party to the treaty that is being interpreted. As such, 
these states have the experience of having negotiated the treaty and have a unique perspective on how the 
treaty should be interpreted”).

 section B(8) of the FTC statement provides that “[t]he Tribunal will render a decision on whether 29

to grant leave to file a non-disputing party submission. If leave to file a non-disputing party submission is 
granted, the Tribunal will set an appropriate date by which the disputing parties may respond in writing 
to the non-disputing party submission. By that date, non-disputing nAFTA Parties may, pursuant to 
Article 1128, address any issues of interpretation of the Agreement presented in the non-disputing party 
submission.”

nAFTA Parties (i.e. Canada, Mexico and the U.s.) as non-disputing Parties. 
The statement further specified that its provisions did not prejudice the right of 
each nAFTA Party, under Article 1128,25 to submit briefs on the interpretation 
of the nAFTA in the context of disputes to which it is not a party.26

Before the issuance of the statement, some commentators compared 
the rights of the amici with those of the non-disputing nAFTA Parties, and 
concluded that the amici might indeed have more rights since they could possibly 
comment on the merits of the case rather than remain limited to questions of 
the interpretation of the nAFTA’s provisions.27

It seems more relevant to distinguish them than compare them, however, 
as they do not have the same purpose and objective.28 The former approach is 
supported by section B(8) of the FTC statement, which provides that non-
disputing nAFTA Parties may, pursuant to Article 1128, address any issues 
of the interpretation of the provisions of the nAFTA presented in the non-
disputing party’s submission.29 Given the interest of the nAFTA Parties in 
ensuring that different tribunals adopt the same interpretation of the Agreement, 
the nAFTA Parties hold an automatic right to present their views on provisions 
of the nAFTA at both the jurisdictional and merits levels.
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 For example, in 30 Glamis Gold Ltd. v. United States of America (hereinafter Glamis), a proceeding 
under Chapter 11 of the nAFTA and the United nations Commission on International Trade Law 
(“UnCITRAL”) Arbitration Rules, administered by ICsID, neither Canada nor Mexico submitted Article 
1128 submissions (see http://www.state.gov/s/l/c10986.htm). various groups, however, filed applications 
and submissions as non-disputing parties, namely the Quechan Indian nation (two separate applications 
and submissions—see infra notes 49, 52–53), Friends of the Earth Canada and Friends of the Earth United 
states, the national Mining Association, and Earthjustice and the Western Mining Action Project (jointly 
filing a petition on behalf of the sierra Club and Earthworks). In Merrill, also a nAFTA proceeding under 
the UnCITRAL Arbitration Rules and administered by ICsID, only the United states filed an Article 
1128 submission. Three private groups, however, filed a joint petition, application and submission, these 
groups being the Communication, Energy and Paperworkers Union of Canada, the United steelworkers, 
and the British Columbia Federation of Labour. This case concerns exports controls applied by Canada 
on logs harvested in British Columbia. Merrill & Ring is one of the timber companies operating in that 
Canadian Province. The documents related to this case can be found at http://www.international.gc.ca/
trade-agreements-accords-commerciaux/disp-diff/merrill_archive.aspx?lang=en. By comparison, in UPS, 
the United states filed three Article 1128 submissions (on the questions of amici and jurisdiction), and 
Mexico four (on the questions of amici, jurisdiction and state responsibility). These submissions can be 
found on the Canada Foreign Affairs and International Trade website at http://www.international.gc.ca/
trade-agreements-accords-commerciaux/disp-diff/parcel_archive.aspx?lang=en

 ICsID Arbitration Rule 37(2) reads as follows: “After consulting both parties, the Tribunal may 31

allow a person or entity that is not a party to the dispute (in this Rule called the ‘non-disputing party’) 
to file a written submission with the Tribunal regarding a matter within the scope of the dispute. In 
determining whether to allow such a filing, the Tribunal shall consider, among other things, the extent to 
which: (a) the non-disputing party submission would assist the Tribunal in the determination of a factual 
or legal issue related to the proceeding by bringing a perspective, particular knowledge or insight that is 
different from that of the disputing parties; (b) the non-disputing party submission would address a matter 
within the scope of the dispute; (c) the non-disputing party has a significant interest in the proceeding. 
The Tribunal shall ensure that the non-disputing party submission does not disrupt the proceeding or 
unduly burden or unfairly prejudice either party, and that both parties are given an opportunity to present 

The main purpose of an amicus participation, which is not automatically 
granted in the nAFTA system, is to bring a different perspective than that 
supplied by the parties to the dispute with respect to legal or factual issues. 
such different perspectives are usually from an environmental or human rights 
angle. It is interesting to note in this respect that in the most recent Chapter 11 
nAFTA cases, the non-disputing Parties have exercised less frequently their right 
to file Article 1128 submissions, whereas nGOs and other civil society groups 
have continued often to request leave to submit amicus briefs.30 Most of the 
provisions of Chapter 11 having been tested before tribunals, and the nAFTA 
Parties having expressed their views on these points, there appears now to be a 
diminished need for them to submit interpretations of the Agreement. Private 
groups having an interest in the subject matter of the dispute will, however, 
undoubtedly still wish to participate.

With respect to ICsID, the Centre incorporated a provision into its rule 
with the amendments which came into effect on April 10, 2006, so that 
under the new Arbitration Rule 37(2) a tribunal, after consulting both parties, 
may allow a non-disputing party to file written submissions.31 As in the FTC 
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their observations on the non-disputing party submission.” The same text was introduced in Article 41(3) 
of ICsID’s Arbitration (Additional Facility) Rules. For more details on the most recent amendments of 
ICsID’s rules, see the “Working Paper of the ICsID secretariat” (May 12, 2005) (hereinafter “Working 
Paper”) and the ICsID secretariat Discussion Paper, “Possible Improvements of the Framework for ICsID 
Arbitration” (October 22, 2004), both available at http://icsid.worldbank.org/ICsID/Frontservlet?requ
estType=CasesRh&actionval=OpenPage&PageType=AnnouncementsFrame&FromPage=newsReleases
&pagename=Archive_%20Announcement25. See also A. Parra, “The Development of the Regulations 
and Rules of the International Centre for settlement of Investment Disputes,” 22 ICsID Rev.—FILJ 55 
(2007).

 32 See A. Antonietti, “The 2006 Amendments to the ICsID Rules and Regulations and the Additional 
Facility Rules,” 21 ICsID Rev.—FILJ 427, 434 (2006) (hereinafter Antonietti).

 With respect to the relevant ICsID tribunals, 33 see Suez, supra notes 16–17, where the claimants 
opposed the principle of accepting amicus submissions, and Santa Fe, supra note 21, where the claimants 
opposed the petitioners’ request to file submissions. For relevant nAFTA proceedings preceding the 
amendments, see Methanex, supra note 10, where the claimant and Mexico opposed the granting of amicus 
curiae status to non-disputing parties.

statement, non-disputing parties are defined as persons or entities that are not a 
party to a dispute. Thus, submissions may be accepted from a natural person, a 
juridical person, an nGO (even an unincorporated one) or a state. It is worth 
mentioning that during the consultation process concerning the amendments, 
certain governments expressed their strong preference for requiring the consent 
of both parties for the tribunal to allow amicus submissions.32 The adopted 
amendment, however, leaves the decision to the tribunal and provides only for 
consultation with the parties. This reflects the practice established by tribunals 
operating under the ICsID Convention or the nAFTA that had accepted the 
filing of amicus briefs even if one party disagreed.33

While Arbitration Rule 37(2) allows tribunals to accept submissions by 
non-disputing parties if they meet certain criteria, it does not specify when and 
how petitions and submissions by non-disputing parties should be made. By 
comparison, the FTC statement contains more procedural provisions but does 
not provide guidance on the scheduling of applications or submissions of non-
disputing parties. It is therefore worthwhile examining the practice which has 
been followed in the various cases and to give suggestions for future practice.

C. Practical aspects of amicus curiae submissions

Most of the time, tribunals are not used to dealing with requests to file 
amicus briefs, and ask the ICsID secretariat for guidance as to the practice of 
other tribunals in such respect. The main question relates to timing—when 
should petitions and submissions be made?

The answers depend upon the specific rules applicable to the proceeding. 
As will be developed under section II of this article, proceedings brought under 
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 34 See the Interpretation by the Free Trade Commission of Certain Chapter 11 Provisions (July 31, 
2001) (hereinafter “FTC interpretation”), which in its section A, entitled “Access to documents,” declares 
that the nAFTA does not impose a general duty of confidentiality on the disputing parties and that the 
nAFTA Parties can disclose to the public documents related to Chapter 11 proceedings. (Available at 
http://www.state.gov/documents/organization/38790.pdf ).

 35 See Methanex, Final Award of the Tribunal on Jurisdiction and the Merits (August 3, 2005) 
(hereinafter “Methanex Final Award”), at Part II, chap. C, para. 28, available at http://www.state.gov/
documents/organization/51052.pdf, referring to the amicus applications and submissions of March 9, 2004 
made by the International Institute for sustainable Development and Earthjustice on behalf of Bluewater 
network, Communities for a Better Environment, and the Center for International Environmental Law, 
in compliance with the FTC statement and available at http://www.state.gov/s/l/c5821.htm. See also the 
ICsID news Release, available at http://www.worldbank.org/icsid (under “Announcements”) (January 30, 
2004) announcing that the Methanex tribunal had, on December 30, 2003, adopted the procedures set out 
in part B of the FTC statement; Glamis, Decision on Application and submission by the Quechan Indian 
nation (september 16, 2005), referring in section I.2 to a letter of June 21, 2005 sent by the President of 
the tribunal to counsel for the Quechan Indian nation stating that the tribunal intended to consider the 
request according to the principles articulated in the FTC statement (available at http://www.state.gov/
documents/organization/53592.pdf ). In Merrill, supra note 30, the tribunal directed the petitioner to follow 
the recommendations provided by the FTC statement. See the tribunal’s letter to the petitioner (July 31, 
2008) (hereinafter “Merrill tribunal letter”), available at http://www.international.gc.ca/trade-agreements-
accords-commerciaux/assets/pdfs/Tribunaltostevenshrybmanregardingsubmissionapplication.pdf. It is to 
be noted, however, that in Grand river enterprises Six Nations, Ltd. et al v. United States of America, while 
the parties agreed at the first session that the tribunal should at a later stage adopt a process for receiving 
and considering amicus submissions in light of the recommendations of the FTC statement, the tribunal 
provided schedule dates for the filing of “any amicus curiae submissions” without specific reference to 
these recommendations. See section II of the Minutes of the First session (March 31, 2005), available at 
http://www.state.gov/documents/organization/45017.pdf, and the various letters concerning the schedule 
for merits submissions (January, April and June 2008), available at http://www.state.gov/s/l/c11935.htm. 
The question thus arises as to the procedure to be followed by any potential non-disputing party—can 
it file a submission without an application, and does it need to follow the indications contained in the 
statement? This case relates to the impact on small-scale tobacco businesses of the Master settlement 
Agreement between various U.s. states and four major tobacco companies. The claimants are involved in 
the manufacture and sale of tobacco products.

 36 Merrill, Investor’s Response, supra note 27, at para. 16; Canada’s Response to the Petition, 
letter of July 16, 2008, pp. 3–4, available at http://www.international.gc.ca/trade-agreements-accords-
commerciaux/assets/pdfs/KinneartoTribunalshrybmanAmicusJuly162008.pdf

Chapter 11 of the nAFTA permit broader access to the documents pertaining 
to the case than do other proceedings.34 This facilitates and encourages the 
participation of non-disputing parties. In addition, disputes brought under the 
nAFTA are prone to involve matters of public interest. In consequence, amicus 
participation is usually to be expected.

The FTC statement provides recommendations on the procedures to be 
used for submissions. Although different procedures can be agreed by the 
parties, or decided by the tribunal, tribunals have until now followed the FTC 
recommendations.35 In the Merrill case, for example, both parties invited the 
tribunal to follow the procedures set forth in the FTC statement.36
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 section B(1) of the FTC statement provides that the applicant will attach the submission to the 37

application.
 section B(2)(b), concerning the application.38

 section B(3)(b), concerning the submission.39

 section B(2)(a), concerning the application, and section B(3)(a), concerning the submission.40

 section A(3) of the FTC statement provides as follows: “Considering that written submissions by 41

non-disputing parties in arbitrations under section B of Chapter 11 of nAFTA may affect the operation 
of the Chapter, and in the interests of fairness and the orderly conduct of arbitrations under Chapter 11, 
the FTC recommends that Chapter 11 Tribunals adopt the following procedures with respect to such 
submissions.”

 42 Id.
 section B(5) of the FTC statement provides as follows: “The Tribunal will set an appropriate 43

date by which the disputing parties comment on the application for leave to file a non-disputing party 
submission.” section B(8) further provides that “the Tribunal will set an appropriate date by which the 
disputing parties may respond in writing to the non-disputing party submission.”

The FTC recommends that the application be accompanied by the 
submission.37 It seems odd at first glance to ask the non-disputing party to 
file its submission with its application for leave, since it is not certain that the 
non-disputing party will be granted such leave. however, the submission might 
be useful for the tribunal to have at hand when determining whether the non-
disputing party meets the criteria required to file a written submission as set forth 
in the FTC statement’s recommendations. The FTC statement also recommends 
specific procedural details concerning the length and format of the documents: 
5 pages for the application,38 20 pages (including annexes) for the submission,39 
with required dating and signature.40 These procedural restrictions are meant 
to ensure the orderly conduct of the proceeding, which is one of the guiding 
principles specified by the FTC statement in its first section.41

Another principle mentioned by the FTC statement is fairness.42 This 
principle is reflected in the FTC’s recommendations that the parties be given the 
right to comment on the application for leave to submit a written submission, 
and to respond in writing to the non-disputing party’s submission.43 such 
an introduction of additional rounds of pleadings can result in a significant 
extension of the proceedings. It is therefore important that the timing of any 
application and filing of a written submission, as well as possible responses 
thereto, be included in the calendar which the tribunal is to discuss with the 
parties.

With respect to the timing of applications and submissions, there are at 
least two questions which arise: (i) should they be allowed at the jurisdictional 
phase, if this phase takes place; and (ii) when should they be made during the 
merits phase, if reached? A review of some of the nAFTA cases involving amicus 
participation may help answer these questions. In the UPS case, the amici 
unsuccessfully attempted to file submissions as early as the jurisdictional stage 
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 44 UPS, Petition of the Canadian Union of Postal Workers and the Council of Canadians (november 
8, 2000), available at http://www.international.gc.ca/trade-agreements-accords-commerciaux/assets/
pdfs/08nov00.pdf

 45 UPS Decision, supra note 13, at para. 71.
 Glamis Gold Ltd., a Canadian corporation engaged in the mining of precious metals, submitted 46

a claim for alleged injuries relating to a proposed gold mine in Imperial County, California. Glamis 
alleged that certain federal government actions and California measures with respect to open-pit mining 
operations were in breach of the obligations assumed by the United states under Chapter 11 of the 
nAFTA. The California measures included regulations requiring backfilling and grading for mining 
operations in the vicinity of native American sacred sites. Documents relating to this case can be found at 
http://www.state.gov/s/l/c10986.htm

 47 Glamis, Procedural Order no. 2 of the Arbitral Tribunal (May 31, 2005), available at http://www.
state.gov/documents/organization/47249.pdf. Merrill, decision taken by the tribunal at the procedural 
hearing, Transcript of Procedural hearing (november 15, 2007), pp. 200–202, available at http://www.
international.gc.ca/trade-agreements-accords-commerciaux/assets/pdfs/Min-U-scriptsproceduralhearing.
pdf

 48 Glamis, Amicus Curiae Application of Friends of the Earth Canada and Friends of the Earth 
United states (september 30, 2005), para. 10(a), available at http://www.state.gov/documents/
organization/54364.pdf, Glamis, Amicus Curiae submissions of Friends of the Earth Canada and Friends of 
the Earth United states (september 30, 2005), paras. 3–36, available at http://www.state.gov/documents/
organization/54363.pdf

of the proceeding.44 The tribunal opined that questions of jurisdiction and the 
place of arbitration were not “among the matters on which it is appropriate for 
the Petitioners to make submissions,” since the parties “are fully able to present 
the competing contentions” on both of these issues and “in significant degree 
have already done so.”45 Thus, a general rule may be seen that in nAFTA cases, 
amicus submissions are admitted during the merits stage of the proceeding. 
In the Glamis46 and Merrill cases, the question did not arise since the request 
to bifurcate the jurisdictional and merits stages was not granted.47 This does 
not mean, however, that amicus briefs will automatically be excluded at the 
jurisdictional phase. Indeed, in the Glamis case, one of the amici included 
comments on the jurisdictional objections in its submission.48

As a general rule, in order to make sure that the amici curiae are, in fact, 
contributing a different perspective to the arbitration and are addressing the 
matters within the scope of the dispute, and since they have access to the 
pleadings, it is logical that their submissions be made after the first round of 
pleadings on the merits (i.e. the memorial and counter-memorial) has been 
exchanged. This allows the non-disputing parties to know the arguments of the 
disputing parties, avoid repetition, and make relevant arguments in relation to 
the issues raised by the disputing parties.

In the Glamis case, the Quechan Indian nation, an American Indian tribe, 
filed an application for leave to file a non-party submission (with the submission 
included) in August 2005, before the submissions of the main pleadings by 
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 49 Glamis, Quechan Indian nation Application for Leave to File a non-Party submission and 
submission (August 19, 2005), available at http://www.state.gov/documents/organization/52531.pdf. 
Glamis’s Memorial was filed on May 5, 2006.

 50 Glamis, Procedural Order no. 6 of the Arbitral Tribunal (October 15, 2005), para. 11, available at 
http://www.state.gov/documents/organization/55372.pdf

 51 Id. at para. 12.
 52 Glamis, Quechan Indian nation Application for Leave to File a supplemental non-Party submission 

(October 16, 2006), p. 1, available at http://www.state.gov/documents/organization/75015.pdf. The 
Quechan Indian nation indicated that while it had anticipated much of the disputing parties’ arguments in 
its first submission, “there are certain relevant factual legal aspects that remain unaddressed or insufficiently 
addressed in either Party’s submission to the Tribunal that could assist the Tribunal’s decision making.”

 53 Glamis, non-Party supplemental submission of the Quechan Indian nation (October 16, 2006), 
pp. 14–18, available at http://www.state.gov/documents/organization/75016.pdf

 section B(7) of the FTC statement provides that “[t]he Tribunal will ensure that: (a) any non-54

disputing party submission avoids disrupting the proceedings; and (b) neither disputing party is unduly 
burdened or unfairly prejudiced by such submissions.”

 Pursuant to Article 1120 of the nAFTA, claims can be submitted under the arbitration rules 55

of the ICsID Convention, the ICsID Additional Facility Rules or the UnCITRAL Rules. so far, all 
of the nAFTA proceedings which have involved amicus participation have been conducted under the 
UnCITRAL Rules. Accordingly, questions as to the application of Article 41(3) of the ICsID Arbitration 
(Additional Facility) Rules and the FTC statement have not arisen yet. In the author’s view, such application 
should not present a proper issue since, as explained in this article, the same principles apply in both the 
ICsID Rules and the FTC statement, the latter being more complete in their enunciation.

the parties.49 The Quechan Indian nation did so as requested by the tribunal, 
but along with other non-disputing parties requested the tribunal to reconsider 
this decision since it made it more difficult to submit meaningful discussions.50 
During a procedural hearing in October 2005, the parties “acknowledged the 
concerns of the non-disputing parties and agreed that non-party submissions 
could be filed contemporaneously with any Article 1128 filings […] scheduled 
to be filed approximately one month following the submission of Respondent’s 
Counter-Memorial.”51 As a result of this new schedule, the Quechan Indian 
nation submitted a second amicus brief—a supplemental submission—in 
which it addressed the issues raised by the parties in their written pleadings.52 
In particular, it argued that Glamis’s Expert Cultural Report was fatally flawed 
and could not be relied upon by the tribunal.53

Filing applications and submissions after the counter-memorial also 
presents the advantage of not adding a round of pleadings for the parties since 
they can incorporate their comments in the second round of exchanges (i.e. the 
reply and rejoinder). This type of scheduling therefore avoids a disruption of 
the proceeding and ensures that neither party is unduly burdened or unfairly 
prejudiced by such filings. It is the duty of tribunals under the FTC statement 
to avoid such when accepting amicus briefs.54

Under the ICsID Arbitration Rules, whether under the ICsID Convention 
or the ICsID Additional Facility Rules (provided the dispute was not brought 
under the nAFTA),55 tribunals have similar obligations: “[t]he Tribunal shall 
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 ICsID Arbitration Rule 37(2); ICsID Arbitration (Additional Facility) Rules, Art. 41(3).56

 57 Biwater Gauff (Tanzania) Ltd. v. republic of Tanzania, ICsID Case no. ARB/05/22 (hereinafter 
Biwater), Award (July 24, 2008), available at http://www.worldbank.org/icsid (under “Cases”).

 The nGOs were the Lawyers’ Environmental Action Team (LEAT), the Legal and human Rights 58

Centre (LhRC), the Tanzania Gender networking Programme (TGnP), the Center for International 
Environmental Law (CIEL), and the International Institute for sustainable Development (IIsD).

 59 Biwater, Procedural Order no. 5, (February 2, 2007), para. 54, available at http://www.worldbank.
org/icsid (under “Cases”).

ensure that the non-disputing party submission does not disrupt the proceeding 
or unduly burden or unfairly prejudice either party, and that both parties are 
given an opportunity to present their observations on the non-disputing party 
submission.”56 The non-disputing parties are placed in a different situation. As 
will be explained below, they usually do not have access to the documents of the 
case (such as the request for arbitration and memorials). Consequently, whether 
the non-disputing parties file their submissions after the first round of exchanges 
or after the second round does not make much difference for them. Another 
distinction with proceedings under the nAFTA is that the ICsID Rules do 
not provide for a simultaneous filing of the application and the submission. 
Thus, the submission of the amicus brief can be scheduled months after the 
application is made. The task of the tribunal is to establish a schedule that is the 
least disruptive for the disputing parties.

The first amicus submission under the 2006 ICsID Arbitration Rules was 
made in Biwater Gauff (Tanzania) Limited v. United republic of Tanzania.57 
The case concerned a water and sewerage infrastructure project in Dar es 
salaam, Tanzania. In november 2006, five nGOs filed a “Petition for Amicus 
Curiae status,”58 contending that the case involved issues related to sustainable 
development, the environment, human rights and governmental policy in which 
they held expertise. They also requested access to the key arbitral documents 
and to the oral hearings. having considered the written observations filed by 
the disputing parties on these petitions, the tribunal found that it could benefit 
from a submission by the petitioners and that allowing such submission would 
also secure wider confidence in the arbitral process.59

The tribunal adopted a two-stage approach. In the first instance, the 
petitioners were jointly given the right to file a single, initial written submission 
after the exchange of memorials between the disputing parties but three weeks 
before the hearing. The submission had to articulate whatever arguments, and 
provide whatever information, the petitioners considered appropriate, but was 
limited to a maximum of 50 double-spaced pages. The submission was not to 
include any attached evidence or documentation, but could identify any such 
material that the petitioners might wish to introduce at a later stage. If the 
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 60 Id. at para. 60.
 61 Biwater, Procedural Order no. 6 (relating to the amici and post-hearing briefs) (April 25, 2007), 

available at http://www.investmentclaims.com
 Under ICsID Arbitration Rule 13, the tribunal shall hold its first session within 60 days after 62

its constitution. Generally this session is devoted to the preliminary procedural matters listed in ICsID 
Arbitration Rule 20 as well as to other procedural questions. similar provisions exist under the ICsID 
Arbitration (Additional Facility) Rules at Articles 21, 28.

 63 Piero Foresti, Laura de Carli and others v. republic of South Africa, ICsID Case no. ARB(AF)/07/1 
(hereinafter Foresti).

 64 See L. Peterson, “More details emerge of miner’s case against south Africa,” Investment Treaty 
news (november 30, 2007), available at http://www.iisd.org/pdf/2007/itn_nov30_2007.pdf

 65 See D. vis-Dunbar, “Tribunal prepares for amici curiae in miners’ dispute with south Africa,” 
Investment Treaty news (October 21, 2008), available at http://www.investmenttreatynews.org/cms/
news/archive/2008/10/21/tribunal-prepares-for-amici-curiae-in-miners-dispute-with-south-africa.aspx

tribunal considered that it needed to be provided with such documentation, it 
would request it from the petitioners on its own initiative.

After the filing of the submission, the disputing parties would be given the 
opportunity, if they so desired, to address or respond to the petitioners’ written 
submission. The tribunal would subsequently issue procedural directions for 
responses from both disputing parties to the written submissions, as well as for 
any further written submissions, documents or evidence to be obtained from 
the petitioners as the tribunal deemed appropriate.60 The disputing parties 
chose in the event to address the issues raised by the petitioners in their final 
oral submissions at the hearing. Following the hearing, the tribunal decided 
that no further intervention by the amici was necessary.61

Inasmuch as the parties and the tribunal know that the dispute is likely to 
trigger a non-disputing party’s interest, more specific measures can be agreed 
upon by the disputing parties during the organizational first session,62 or be 
established by the tribunal in a procedural order after the first session.

In a case registered under the ICsID Additional Facility Rules, Piero Foresti 
and others v. South Africa,63 a civil society group in south Africa indicated before 
the constitution of the tribunal that it was contemplating filing an amicus 
application given certain human-rights implications of the dispute. The dispute 
related to a change in the minerals legislation of south Africa which allegedly 
affected the claimants’ rights. The new Act in question included requirements 
with respect to participation and ownership by historically disadvantaged south 
Africans.64 This matter was discussed at the first session, following which the 
disputing parties agreed on the text of a brief document summarizing the 
dispute and outlining the steps to be taken by any interested non-disputing party 
wishing to file an amicus submission in the case. The document, having been 
made available through the ICsID secretariat at the request of potential non-
disputing parties, was sent to two interested groups but no application has been 
made as at the time of the writing of this article.65
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 66 Suez Order of 2007, supra note 16, at para. 27.
 Procedural order in anonymous ICsID case (unpublished).67

 Mourre, 68 supra note 6, at 266–270.

The document did not specify format requirements for applications and 
submissions, although the tribunal had made some suggestions in this respect. 
Tribunals can set such limits, and in fact, it is desirable that for submissions, 
the maximum length be specified and other criteria be set in advance to avoid 
any disruption of the proceedings. such procedural safeguards were put in place 
in the Suez case. That tribunal established a deadline before which the amicus 
submission was to be filed electronically. The length of the submission was 
limited to 30 double-spaced pages, and the text to 12-point font. It was not 
envisaged that any supporting documents would be submitted. Rather, it was 
provided that, should the tribunal wish to consult any document referred to in 
the submission, it would request a copy from the petitioners.66 In a more recent 
case which shall remain nameless, the tribunal decided that the submission 
would be limited in scope to specific issues, be filed by a certain date, and not 
exceed 30 pages (including annexes), in font size 12, with 1.5 line-spacing.67 The 
tribunal applied to the disputing parties’ written answers to the amicus brief the 
same format conditions applied to the non-disputing party’s submission.

Beyond procedural safeguards, further conditions determined by the case 
law and other norms must be met for petitioners to be granted the right to file 
submissions. This leads to the second part of this article, which relates to the 
limits of non-disputing party participation.

II. … BUT NOT WIDe OPeN

The intervention of amici curiae in investment arbitration has raised 
concerns as to legitimacy and fairness.68 Limits have been established by both 
tribunals and norms to address these concerns, to the point that the impact 
of such interventions can be questioned. Before describing these limits and 
examining the impact of non-disputing parties’ interventions, two preliminary 
remarks are in order.

A. Two preliminary remarks

First, it is relevant to reflect on the reasons behind the evolution towards 
transparency, as they will help to explain the nature of the limits that have been 
adopted for non-disputing party interventions. One reason is the greater access to 
instantaneous information now enjoyed by citizens. A second reason is that ICsID 
tribunals invariably deal with matters of public interest, such as the distribution 
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 69 See, e.g., the Suez and Biwater cases.
 Bennaim-selvi, 70 supra note 2, at 777.
 71 See, e.g., Boisson de Chazournes, supra note 6, at 335; Kinnear, supra note 6, at 2; and Yannaca-

small, supra note 6, at 41, 48. See also the statement by the OECD Investment Committee (June 2005): 
“There is a general understanding among the Members of the Investment Committee that additional 
transparency, in particular in relation to the publication of arbitral awards, subject to necessary safeguards 
for the protection of confidential business and governmental information, is desirable to enhance 
effectiveness and public acceptance of international investment arbitration, as well as contributing to the 
further development of a public body of jurisprudence. Members of the Investment Committee generally 
share the view that, especially insofar as proceedings raise important issues of public interest, it may also 
be desirable to allow third party participation, subject however to clear and specific guidelines.” (Available 
at http://www.oecd.org/dataoecd/25/3/34786913.pdf )

 72 Suez Order of 2005, supra note 17, at para. 22.
 73 See, e.g., Depalma, supra note 22. It may be noted that the issue of releasing documents had been 

raised in the early cases filed against the United states under the nAFTA, as U.s. domestic law mandated 
the release of documents except under special circumstances. In Loewen Group, Inc. and raymond L. 
Loewen v. United States of America, ICsID Case no. ARB(AF)/98/3, the United states informed the other 
side and the tribunal that it had received requests for information about the case, including requests for the 
release of pleadings and minutes of sessions, under the U.s. Freedom of Information Act, or FOIA, and 
that it intended to be responsive to such requests. The claimants opposed the release of any information. 
The tribunal issued two rulings on this issue in 2000, directing the parties not to release minutes of 
hearings but acknowledging nevertheless that while the ICsID Convention and Rules prohibited the 
parties from publishing the minutes and records of the hearing, the tribunal “could not affect or qualify 
any statute-imposed obligation of disclosure by which a party to the arbitration might be bound.” In 
other words, the tribunal accepted that the FOIA placed obligations on the U.s. Government to release 
information about the pending ICsID arbitration, and that the tribunal could not prevent such releases. 
Therefore, from that point on, the U.s. released all pleadings introduced into that proceeding. See M. 
stevens, “Confidentiality Revisited,” 17 news from ICsID 1, at 10 (hereinafter stevens).

of water.69 Decisions in these cases have the potential, directly or indirectly, to 
affect persons beyond those immediately involved as the disputing parties. Most 
obviously, awards adverse to states must be paid from public funds.70 In this 
context, transparency helps to ensure the credibility and viability of the investor-
state dispute mechanism.71 To quote the tribunal in the Suez case:

The acceptance of amicus submissions would have the additional 
desirable consequence of increasing the transparency of investor-state 
arbitration. Public acceptance of the legitimacy of international arbitral 
processes, particularly when they involve states and matters of public 
interest, is strengthened by increased openness and increased knowledge 
as to how these processes function.72

second, the participation of non-disputing parties is more developed in 
proceedings conducted under the nAFTA. Following considerable public 
criticism of “secret nAFTA tribunals,”73 the nAFTA FTC issued in July 2001 a 
note of Interpretation in which the nAFTA Parties confirmed that no provision 
in the nAFTA imposed a general duty of confidentiality on the disputing parties 

icsid review Fall 2007 5-13-09.indd   365 5/14/09   2:49:11 PM

D
ow

nloaded from
 https://academ

ic.oup.com
/icsidreview

/article/22/2/349/631853 by guest on 22 M
ay 2023



366 ICsID REvIEW—FOREIGn InvEsTMEnT LAW JOURnAL

 74 See the FTC interpretation, supra note 34, at sect. A(1).
 75 See nAFTA Commission Joint statement (October 7, 2003), available at http://w01.international.

gc.ca/minpub/Publication.aspx?isRedirect=True&publication_id=380398&Langauge=E. such open hear-
ings have been held in UPS (hearing on jurisdiction, July 20–30, 2002; hearing on the merits, December 
12–17, 2005), Methanex (main hearing, June 7–17, 2004), Canfor Corp. v. United States of America, 
nAFTA/UnCITRAL Arbitration Rules Proceeding (hearing on jurisdiction, December 7–9, 2004), and 
Glamis (hearing on the merits, August 12–17, 2007 and september 17–19, 2007). See relevant ICsID 
news Releases, available at http://www.worldbank.org/icsid (under “Announcements”).

 nAFTA FTC Joint statement, “Decade of Achievement” (July 16, 2004) 76 available at http://
www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/nafta-alena/Js-sanAntonio.
aspx?lang=eng

 77 See Antonietti, supra note 32, at 435–436.
 FTC statement, 78 supra note 23; Canadian Model FIPA, Art. 39, available at http://www.

international.gc.ca/trade-agreements-accords-commerciaux/assets/pdfs/2004-FIPA-model-en.pdf; ICsID 
Arbitration Rule 37(2); ICsID Arbitration (Additional Facility) Rules, Art. 41(3).

 79 UPS Decision, supra note 13, at para. 43; Merrill tribunal letter, supra note 35, which specifies that 
“if the meaning of the petition is to request the granting of the status of a disputing party or an analogous 
status to the entities you represent, the Tribunal lacks the jurisdictional authority to do so either under 
nAFTA Chapter 11 or the UnCITRAL Arbitration Rules governing these proceedings. such status is 
expressly restricted to a ‘Party and an Investor of Another Party.’”

in an investor-state proceeding, and that no provision in the nAFTA precluded 
the disputing parties from providing public access to documents submitted to 
an investor-state tribunal.74 In addition, in October 2003, the U.s. and Canada 
publicly stated their intent to consent to open hearings.75 Mexico joined this 
consensus in July 2004.76 As a result, non-disputing parties now have broad 
access to documents and hearings in nAFTA proceedings.

nevertheless, even under nAFTA proceedings, third-party rights are 
delimited, as shall now be discussed.

B. Four limits

1. Not a party per se

The first and foremost limit on non-disputing party interventions is that the 
non-disputing parties are not parties per se, but instead mere participants at most. 
The term “non-disputing party” has been criticized as misleading,77 but it is the 
one used in several instruments in the investment arbitration field, such as the 
FTC statement, the Canadian Model BIT and the ICsID Rules.78 nevertheless, 
in all cases in which petitioners have requested to be added as “parties,” the 
tribunal has refused to grant the request.79 In addition, when tribunals have 
granted leave to file amicus briefs, they have been careful to specify that this 
permission did not mean that the non-disputing party was then entitled to 
all the rights granted to the disputing parties. In the Biwater case, the tribunal 
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 80 Biwater, Procedural Order no. 5, supra note 59, at para. 46.
 81 Id. at para. 47.
 82 Id. at para. 64. See also Suez Order of 2005, supra note 17, at para. 13: “In short, a request to act 

as amicus curiae is an offer of assistance—an offer that the decision maker is free to accept or reject. An 
amicus curiae is a volunteer, a friend of the court, not a party.”

 FTC statement, 83 supra note 23, at sect. B(6).
 Canadian Model FIPA, 84 supra note 78, at Art. 39(4).

wrote that “it also follows that a ‘non-disputing party’ does not become a party 
to the arbitration by virtue of a tribunal’s decision under Rule 37, but is instead 
afforded a specific and defined opportunity to make a particular submission.”80 
The tribunal added that it “consider[ed] this an important starting point in 
terms of safeguarding the expectations of all concerned, as well as the integrity of 
the arbitral process, lest it be misunderstood that once any type of permission to 
participate is given to a non-disputing party, the latter may then be entitled as of 
right to all other procedural rights and privileges.”81 The tribunal further stated 
that it was not expected that the petitioners “(a) [would] consider themselves 
as simply in the same position as either party’s lawyers, or (b) that they [would] 
see their role as suggesting to the Arbitral Tribunal how issues of fact or law as 
presented by the parties ought to be determined (which is the sole mandate of 
the Arbitral Tribunal itself ).”82

2. Conditions to be met for filing an amicus submission

The second important limit on non-disputing party interventions is that 
requests to file submissions are not granted automatically but rather on the 
basis of met conditions. The new ICsID Arbitration Rule 37(2) makes clear 
that a tribunal, in deciding on a request for an intervention, shall take into 
consideration three elements: (a) whether the non-disputing party would 
assist the tribunal in the determination of a factual or legal issue related to the 
proceeding by bringing a perspective, particular knowledge or insight that is 
different from that of the disputing parties; (b) the extent to which the non-
disputing party submission would address a matter within the scope of the 
dispute; and (c) the extent to which the non-disputing party would have a 
significant interest in the proceeding. similar criteria can be found in the FTC 
statement83 and in the Canadian Model BIT.84 These criteria are meant to allow 
tribunals to grant amicus status on an ad hoc basis, with the effect that nGOs 
or civil society groups involved in environmental or human rights issues will 
not be automatically granted a right to file an application in cases having such 
implications.
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 85 Suez Order of May 2005, supra note 17, at para. 28.
 86 See Working Paper, supra note 31, at 11. The proposed Rule 37(2) reads as follows: “(2) After 

consulting both parties as far as possible, the Tribunal may allow a person or a state that is not a party to 
the dispute (hereafter called the ‘non-disputing party’) to file a written submission with the Tribunal.”

 Antonietti, 87 supra note 32, at 435.
 With respect to the breadth of the term “entity,” it is interesting to note that the European 88

Commission filed amicus applications in AeS Summit Generation Limited and AeS-Tisza erömü Kft. 
v. republic of Hungary, ICsID Case no. ARB/07/22 (hereinafter AeS-Hungary) and electrabel S.A. v. 
republic of Hungary, ICsID Case no. ARB/07/19. The claimants in both cases alleged violations of the 

With respect to the criteria set forth in Rule 37(2)(a), although the question 
has not yet arisen under the new ICsID Rules, if there is a bifurcation of the 
proceeding between jurisdiction and the merits, tribunals are likely to refuse 
non-disputing parties’ submissions on jurisdictional questions. since ICsID 
jurisdictional proceedings typically relate to the interpretation of the ICsID 
Convention or the document establishing consent, and involve information 
specific to the parties, such as nationality, it is difficult to envisage a situation 
where non-disputing parties would be able to bring a perspective, particular 
knowledge or insight that would be different from that of the disputing 
parties.

Indeed, although the new ICsID Rules were not applicable to the Suez case, 
the tribunal in that case concluded that it was “fully informed on these issues 
and that amicus curiae submissions on jurisdictional questions would not be 
appropriate, under the standards set forth … above, as they would not assist the 
Tribunal in its task of assessing jurisdiction.”85 It seems that the tribunal was 
referring in particular to the criterion of the non-disputing party’s suitability 
to act as amicus curiae in view of its expertise and experience. This standard 
presaged that of ICsID Arbitration Rule 37(2)(a). similarly, the tribunal in 
Suez did not completely close the door to the would-be amicus on this ground, 
and the ICsID Rules likewise do not contain such a block.

One can imagine that a state Party to a bilateral or multilateral investment 
treaty—on which consent is often based—but which is not a party to the dispute, 
could ask to file a submission concerning the treaty’s travaux préparatoires and 
the interpretation of the treaty’s provisions in relation to jurisdictional matters. 
states were in fact envisaged by the ICsID secretariat as potential non-disputing 
parties during the 2006 rule-amendment process.

In the version of the draft ICsID Rule amendments circulated for 
comments, the proposed text for Arbitration Rule 37(2) included the words 
“person or state.”86 This wording was, however, found to be too restrictive 
by some commentators.87 As a result, the amended version of Rule 37(2) was 
changed to “a person or entity.” Obviously, the term “entity” is less restrictive 
and encompasses states.88
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hungarian Government’s obligations under the Energy Charter Treaty, especially with respect to steps that 
it had taken in the course of its accession to the European Union. See L. Peterson’s report of september 17, 
2008 in such respect, available at http://www.iareporter.com/Archive/IAR-09-17-08.pdf

 89 See ICsID Convention, Art. 27. See also I. shihata, “Towards a Greater Depoliticization of 
Investment Disputes: The Roles of ICsID and MIGA,” in The World Bank in a Changing World, vol. 
1, p. 309 (1991). With respect to ICsID proceedings, two examples may be cited where a state Party 
to the treaty, but not to the dispute, submitted its interpretation of the treaty provisions. In Middle east 
Cement Shipping and Handling Co. S.A. v. Arab republic of egypt, ICsID Case no. ARB/99/6, a Greek 
company involved in a cement distribution enterprise complained about an Egyptian decree prohibiting 
the importation of any kind of Portland cement. The consent to arbitration was based on the 1993 Egypt-
Greece BIT. One of the issues before the tribunal related to the retroactivity of the BIT’s provisions. In its 
request for arbitration, the Greek company attached a letter from the Greek Ministry of national Economy, 
secretariat of International Economic Relations, supporting the claimant’s views on the applicability of 
the BIT to investments made, and disputes having arisen, prior to the BIT’s entry into force. The tribunal 
decided it had jurisdiction. See C. Frutos-Peterson, Introductory note (to the Award), 18 ICsID Rev.—
FILJ 600 (2003). In SGS Société Générale de Surveillance S.A. v. Islamic republic of Pakistan, ICsID Case 
no. ARB/01/13 (hereinafter SGS), the swiss authorities filed a letter after the Decision on Jurisdiction 
of August 6, 2003 had become public. One of the issues in that case related to the interpretation of 
Article 11 of the swiss-Pakistan BIT regarding umbrella clauses. The swiss authorities disagreed with 
the interpretation given by the tribunal and regretted its not having been consulted by the tribunal. See 
SGS, note on the Interpretation of Article 11 of the Bilateral Investment Treaty between switzerland and 
Pakistan in the light of the Decision of the Tribunal on Objections to Jurisdiction of ICsID in Case no. 
ARB/01/13, attached to the Letter of the swiss secretariat for Economic Affairs to the ICsID Deputy 
secretary-General dated October 1, 2003, published in 19 Mealey’s Int’l Arb. Rep. E3 (February 2004) 
(hereinafter Mealey’s), as referred to by E. Gaillard in “Investment Treaty Arbitration and Jurisdiction 
Over Contract Claims—the SGS Cases Considered,” in T. Weiler (ed.), International Investment Law 
and Arbitration: Leading Cases from the ICsID, nAFTA, Bilateral Treaties and Customary International 
Law 325 (2005).

 Part of the swiss authorities’ letter reads as follows: “It is furthermore the view of the swiss 90

authorities that a violation of a commitment of the kind described above should be subject to the dispute 
settlement procedures of the BIT.” Mealey’s, supra note 89, at E3.

 91 See UPS Decision, supra note 13, at para. 62; Methanex Decision, supra note 10, at para. 38. Both 
are quoted by Mourre, supra note 6, at 268.

As to the merits of non-disputing state involvement, an issue could arise 
if the non-disputing state were to have an interpretation similar to that of the 
private claimants. It could be argued in such case that the non-disputing state 
was espousing the claim of the requesting party in violation of the principle 
established by the ICsID Convention.89 It could also be argued by the 
Respondent state that there was a dispute as to the interpretation of the treaty 
which should be dealt with under the state-state dispute settlement provision 
of that treaty.90 Finally, one could imagine that if a non-disputing state were to 
be authorized to file such a submission, the parties or the tribunal might wish 
to hear the testimony of the amicus to determine the weight of its arguments. 
non-disputing parties do not, however, have the status of witnesses or experts, 
as has been recalled by several tribunals.91 It will thus be for tribunals to ascertain 
the independence of the petitioner, decide on whether to admit the submission, 
and give it the weight it deserves.

icsid review Fall 2007 5-13-09.indd   369 5/14/09   2:49:11 PM

D
ow

nloaded from
 https://academ

ic.oup.com
/icsidreview

/article/22/2/349/631853 by guest on 22 M
ay 2023



370 ICsID REvIEW—FOREIGn InvEsTMEnT LAW JOURnAL

 92 AeS-Hungary, Order in Response to an Application to File a Written submission as a non-
disputing Party (unpublished), but referred to by L. Peterson in “ICsID tribunal will permit European 
Commission to file legal brief in Energy Charter Treaty arbitration,” Invest. Arb. Rep. (December 11, 
2008), available at http://www.iareporter.com/Archive/IAR-12-11-08.pdf

 93 Suez Order of May 2005, supra note 17, at para. 17.

With respect to the second criterion, “addressing a matter within the scope 
of the dispute,” it bears pointing out that if the respondent has not objected to 
jurisdiction, a non-disputing party would not be allowed to file a submission 
on jurisdictional issues as it would be outside the scope of the dispute. In the 
AeS-Hungary case, the tribunal granted the European Commission leave to file 
a submission, but decided with respect to the allowed topics for discussion that 
the European Commission could not address jurisdictional issues as no such 
objections had been raised.92

With respect to the last criterion established by Rule 37(2), it may be noted 
simply that the petitioner needs to show that it has more than a “general” interest 
in the proceeding. For example, it must demonstrate that the outcome of the 
proceeding may have a direct or indirect impact on the rights or principles it 
represents and defends. The Quechan Indian nation’s intervention in the Glamis 
case (admittedly one not heard under the ICsID Rules) provides a good illustration 
of an amicus with a significant interest in the proceeding. In its application of 
August 2005, the Quechan Indian nation argued that it had a significant interest 
in the arbitration since the project in question, if carried out, would significantly 
affect the life of their community by damaging their sacred sites.

In brief, the criteria set forth in the ICsID Rules are tools that tribunals 
can use to find a balance between the interests of the public, the parties and the 
proceeding.

In addition, it is to be noted that Arbitration Rule 37 does not contain an 
exhaustive inventory of conditions. The way the rule is drafted—“the Tribunal 
shall consider, among other things”—and the conditions set forth in Rule 37(2), 
(a) through (c), authorize a tribunal to add further conditions. For instance, 
the FTC statement requires disclosure of whether or not the non-disputing 
party has any affiliation with any of the disputing parties, and also requires 
the identification of any government, person or organization that has provided 
financial or other assistance in preparing the submission.

Reference may also be made to the criteria used by ICsID tribunals, such 
as those applied in the Suez case: (a) the appropriateness of the subject matter 
of the case to a non-disputing party intervention; (b) the suitability of a given 
non-disputing party to act as an amicus curiae in the case; and (c) the procedure 
by which the amicus submission is to be made and considered.93 Regarding the 
second criterion, the Suez tribunal took three factors into consideration, i.e. 
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 94 Id. at para. 24.
 95 Id. at para. 25.
 FTC statement, 96 supra note 23, at sect. B(2)(c)-(h). It may be noted in addition that the non-

disputing party should have a significant presence in the territory of one of the nAFTA Parties. (Id. at 
sect. B(1).)

 Analysts and parties challenging the participation of 97 amici have expressed concern that amicus 
participation in investor-state arbitration is exclusively pro-government and anti-investor. Although amici do 
often present arguments similar to those of the respondent state, it is the author’s opinion that they should be 
expected to present their own arguments in an independent way. There is at least one example of an amicus 
who developed arguments closer to those articulated by the claimant. See Glamis, submission of the national 
Mining Association (October 13, 2006), supra note 30. On such matters, see also Kinnear, supra note 6, at 7.

 98 See stevens, supra note 73, at 8. It should also be noted that there have been mixed reactions to 
transparency. The Bretton Woods Project (describing itself as “critical voices of the World Bank and 
IMF”) reported in one of its articles, “secretive World Bank tribunal confronts calls to open up,” that the 
proposal for transparency made by ICsID in its Working Paper had triggered mixed reactions. The south 
Centre, an intergovernmental think tank based in Geneva representing the views of southern country 
governments, is reported to have expressed opposition: “[The south Centre] questions the authority of 
the secretariat to make such proposals. south Centre argues that greater transparency would act against 
the interests of southern governments by facilitating the participation of developed country organisations 
and interest groups with far greater resources. They also assert that it will increase the costs of arbitration. 
Finally, they defended the idea that arbitration is a ‘private dispute resolution process’. This reflects the 
opinion of some southern government representatives who do not want to disclose classified information.” 
(Article available at http://www.brettonwoodsproject.org/art-236015). In the context of UnCITRAL’s 
effort to revise its Arbitration Rules, the Report of Working Group II (Arbitration and Conciliation) on 
the work of its forty-eighth session underlined “the desirability of dealing with transparency in investor-

expertise, experience and independence.94 The tribunal further required that 
the petition include the following information: (i) the identity and background 
of the petitioner, the nature of its membership, whether it was an organization, 
and the nature of its relationships, if any, to the disputing parties; (ii) the nature 
of the petitioner’s interest in the case; (iii) whether the petitioner had received 
financial or other material support from any of the parties or from any person 
connected with the parties in the case; and (iv) the reasons why the tribunal 
should accept the petitioner’s amicus brief.95 The same types of procedural 
requirements can be found in the FTC statement.96

The aim of these criteria is to ensure that the petitioner will truly be a 
“friend of the court” as opposed to a friend of a party or a friend simply to its 
own interests.97

3. No access to arbitration documents

The third limit concerns access to documents. Although transparency is quite 
developed for ICsID proceedings when compared to other arbitral institutions 
or other sets of rules, maintaining the confidentiality of the proceeding remains 
the general rule.98 Under the ICsID Convention, Rules and Regulations, there 
is no provision allowing for the publication of the case records without the 
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state arbitration, which differed from purely private arbitration, where confidentiality was an essential 
feature.” UnCITRAL, Report of Working Group II (Arbitration and Conciliation), A/Cn.9/646 (48th 
sess., september 15–19, 2008), at para. 57, available at http://www.uncitral.org/uncitral/en/commission/
working_groups/2Arbitration.html. The Report also indicated that “[r]eservations were expressed by 
many delegations in respect of the possible inclusion of provisions on transparency in the UnCITRAL 
Arbitration Rules because it was necessary to preserve the generic nature of the Rules and it was not 
certain that full transparency was in all circumstances desirable.” (Id. at para. 60.) Mention was made 
of the statement by the Milan Club of Arbitrators, attached as Annex II to the Report, suggesting that 
consideration be given to preparation of “one or more optional clauses to address specific factors for 
investor-state arbitration taking place under investment protection treaties for consideration by states 
when negotiating such treaties.” (Id.) In the Annoted Provisional Agenda of the fiftieth session (A/Cn.9/
WG.II/WP.153), available at the same address, the status of the question of transparency was summarized 
as follows at para. 18: “[T]he Commission agreed that the topic of transparency in investor-state treaty-
based arbitration was worthy of future consideration and should be dealt with as a matter of priority 
immediately after completion of the current revision of the UnCITRAL Arbitration Rules. … The 
Commission decided that it was too early to make a decision on the form of a future instrument on treaty-
based arbitration and that broad discretion should be left to the Working Group in that respect.” Finally, it 
is worth noting that the Iran-U.s. Claims Tribunal, which has incorporated the UnCITRAL Arbitration 
Rules in its Rules of Procedure, has expressly allowed for amicus submissions from non-parties in its note 
5 to Article 15. See J. Paulsson & G. Petrochilos, “Report on the Revision of the UnCITRAL Arbitration 
Rules” (March 31, 2006), Transnat’l Disp. Mgmt. 67 (september 2006).

 99 See ICsID Convention, Art. 48(5); ICsID Arbitration Rules, Rule 48(4); ICsID Administrative 
and Financial Regulations, Regulation 22. As stated in ICsID Administrative and Financial Regulation 
22(2), the goal of the ICsID secretariat is to arrange for the publication, to the extent possible, of awards, 
minutes and other records of the proceeding, “in an appropriate form with a view to furthering the 
development of international law in relation to investments.”

 The prior version of ICsID Arbitration Rule 48(4) read as follows: “The Centre shall not publish 100

the award without the consent of the parties. The Centre may, however, include in its publications excerpts 
of the legal rules applied by the Tribunal.” See Working Paper, supra note 31, at 9.

 The new text of ICsID Arbitration Rule 48(4) reads as follows: “The Centre shall not publish the 101

award without the consent of the parties. The Centre shall, however, promptly include in its publications 
excerpts of the legal reasoning of the Tribunal.”

 ICsID Administrative and Financial Regulation 23(1) provides that “[t]he secretary-General 102

shall maintain, in accordance with rules to be promulgated by him, separate Registers for requests 
for conciliation and requests for arbitration. In these he shall enter all significant data concerning the 
institution, conduct and disposition of each proceeding, including in particular the method of constitution 
and the membership of each Commission, Tribunal and Committee. On the Arbitration Register he shall 
also enter, with respect to each award, all significant data concerning any request for the supplementation, 
rectification, interpretation, revision or annulment of the award, and any stay of enforcement.”

consent of both parties.99 The Rule amendments of 2006 did not change this 
principle. The consent of both parties is still required for the publication of 
the award in its entirety.100 In the absence of such consent, the amendment 
to Arbitration Rule 48 merely rendered prompt and systematic the already 
permitted publication of case excerpts dealing with legal conclusions.101

ICsID’s transparency rules relate also to information on the registration 
of cases and the status of proceedings. Under Administrative and Financial 
Regulation 23, the secretary-General is required to enter in the register 
established for each case all significant data concerning the institution, conduct 
and disposition of the case.102 Most of these entries are now reflected in the 
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 103 See, e.g., the Suez and Biwater cases quoted on several occasions in this article. There is one ICsID 
case, Malaysian Historical Salvors, SDN, BHD v. Malaysia, ICsID Case no. ARB/05/10, where the parties 
agreed to have the main pleadings of the original arbitration proceeding published on ICsID’s website, 
(available at http://icsid.worldbank.org/ICsID/Frontservlet?requestType=CasesRh&actionval=viewPle
adings). It may be noted that the exhibits to the pleadings, as well as the evidentiary submissions, were not 
included in this publication. Given that the aim is to further the development of international law, it is 
not necessary to have access to annexes, witness statements or technical expert reports which are concerned 
with the particulars of the dispute at hand. It could be argued that legal opinions would be useful to have, 
but most of the time, the main conclusions of these opinions are included in the text of the pleadings.

 104 Suez Order of 2007, supra note 16, at para. 25.

procedural details available on the website of the secretariat under each pending 
case. These procedural details are also published in the ICSID Annual reports 
and News from ICSID.

In some cases, the parties consent to the publication of the procedural 
orders, decisions and award.103 however, in order to file informed submissions, 
petitioners usually wish to have more than such general information, and 
usually request access to the underlying documents, that is to say the request 
for arbitration and the pleadings. Tribunals have considered that in view of the 
petitioner’s role, which is to offer its views on general or broad policy issues, 
the information needed is usually in the public domain and thus access to the 
record is not warranted. To quote the Suez tribunal, “it must be emphasized 
that the role of an amicus curiae is not to challenge arguments or evidence 
put forward by the Parties. This is the Parties’ role. The role of the Petitioners 
in their capacity as amicus curiae is to provide their perspective, expertise and 
arguments to help the court.”104 As explained by the tribunal, in the Suez case 
the petitioners could rely on the decision on jurisdiction, made available on the 
ICsID website, which contained information about the nature of the claims 
entered.

similar issues have been posed by most of the cases brought against Argentina 
based on the measures taken in response to the financial crisis of the late 1990s. 
The decisions and awards rendered in these cases are generally made available 
to the public. This accessibility can facilitate the non-disputing parties’ task of 
getting information on the types of issues raised by the disputing parties. In 
circumstances where it would be extremely difficult for non-disputing parties to 
gain information on the case, it could be appropriate to ask the disputing parties 
to summarize the facts, issues and arguments while not disclosing confidential 
information, which is the concern usually expressed by the parties in refusing 
access to documents.

Under nAFTA proceedings, the situation is different. Documents of general 
public interest are made available on the Internet, so petitioners thereby gain 
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 The documents are made available on the websites of each nAFTA Party: (i) for Canada, on 105

the website for Foreign Affairs and International Trade, http://www.international.gc.ca/trade-agreements-
accords-commerciaux/disp-diff/nafta.aspx?lang=en; (ii) for Mexico, on the website of the Ministry of 
Economy, http://www.economia.gob.mx/?P=5500; and (iii) for the United states, on the website of the 
Department of state, http://www.state.gov/s/l/c3439.htm. As described in Article 29 of the U.s. Model 
BIT, supra note 5, the following documents are made available on the U.s. website, albeit without exhibits 
or evidentiary submissions: (i) the notice of intent; (ii) the notice of arbitration; (iii) pleadings, memorials 
and briefs submitted to the tribunal by a disputing party; (iv) written submissions made by the non-
disputing Party (i.e. the other state party to the Treaty but which is not party to the dispute); (v) amicus 
submissions; and (vi) submissions made in the context of consolidation. With respect to the CAFTA-DR, 
Guatemala has started a website to post the documents related to railroad Development Corp. v. republic of 
Guatemala, ICsID Case no. ARB/07/23, available at http://dace.mineco.gob.gt/Casos_portal/tratado2.
php?ver=1. It is the opinion of the author that the amici could ask the disputing parties to provide them 
with copies of some of the annexes or evidentiary submissions which they deem relevant under specific 
conditions and so long as they do not contain confidential information. Upon reading the supplemental 
submission of the Quechan Indian nation, it seems to the author that the non-disputing party had a copy 
of the claimant’s expert cultural report since it discussed this at length and in detail. See Glamis, non-Party 
supplemental submission of the Quechan Indian nation (October 16, 2006), supra note 53, at 14–18.

 FTC interpretation, 106 supra note 34, at sect. A(2)(b) (providing for the “redaction of (i) confidential 
business information; (ii) information which is privileged or otherwise protected from disclosure under 
the Party’s domestic law; and (iii) information which the Party must withhold pursuant to the relevant 
arbitral rules, as applied”).

 107 Glamis, non-Party supplemental submission of the Quechan Indian nation (October 16, 2006), 
supra note 53, at 14, fn. 68.

 In any event, only the submission was posted online.108

 For a detailed discussion concerning the two competing interests, 109 see Biwater, Procedural Order 
no. 3 (september 29, 2006), paras. 112 et seq., available at http://www.worldbank.org/icsid (under 
“Cases”).

access to the pleadings of the parties.105 As set forth in the nAFTA FTC’s note 
of Interpretation of July 2001, however, confidential information does not need 
to be disclosed to the public. It is thus only the redacted versions of pleadings 
which are made available.106

On this issue of confidentiality, an ironic anecdote bears mention. In 
the Glamis case, one of the amici, the Quechan Indian nation, annexed an 
expert report to its supplemental submission.107 however, it asked that the 
tribunal and the parties treat the expert report as a confidential document in 
order to protect and keep secret the report’s cultural and heritage aspects. The 
tribunal refused the request to keep the entire report confidential, but invited 
the non-disputing party to submit a redacted version. In the end, the amicus 
withdrew the confidentiality request.108 Thus, supporters of transparency in the 
arbitral process were in this instance themselves confronted with an issue of 
confidentiality. This highlights the balance that must be struck between “two 
competing interests,” namely the need for transparency in treaty arbitration 
proceedings, on the one hand, and the need to protect the arbitration’s procedural 
integrity, on the other.109
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 ICsID Arbitration Rule 32(2), in its version prior to the April 10, 2006 amendments, read as 110

follows: “The Tribunal shall decide, with the consent of the parties, which other persons besides the 
parties, their agents, counsel and advocates, witnesses and experts during their testimony, and officers of 
the Tribunal may attend the hearings.”

 ICsID Arbitration Rule 32(2), in its (current) version of April 10, 2006, reads as follows: “Unless 111

either party objects, the Tribunal, after consultation with the secretary-General, may allow other persons, 
besides the parties, their agents, counsel and advocates, witnesses and experts during their testimony, and 
officers of the Tribunal, to attend or observe all or part of the hearings, subject to appropriate logistical 
arrangements. The Tribunal shall for such cases establish procedures for the protection of proprietary or 
privileged information.”

 112 See Working Paper, supra note 31, at 10. The proposal was the following: “After consultation 
with the secretary-General and with the parties as far as possible, the Tribunal may allow other persons, 
besides the parties, their agents, counsel and advocates, witnesses and experts during their testimony, and 
officers of the Tribunal to attend or observe all or part of the hearings. The Tribunal shall for such cases 
establish procedures for the protection of proprietary information and the making of appropriate logistical 
arrangements.”

 For an example of a case applying rules existing before the amendments of 2006, 113 see Suez Order of 
2005, supra note 17, at para. 3. For an example of a post-amendment case, see Biwater, Procedural Order 
no. 5, supra note 59, at para. 71.

 114 See Legum, supra note 6, at 350; Kinnear, supra note 6, at 3.

4. No access to arbitral hearings

The fourth limit, which is linked to the third one, relates to access 
to arbitral hearings. If the parties have not consented to grant access to the 
documents, they will most likely also refuse to allow access to the hearings. 
Under the former ICsID Arbitration Rule 32(2), the tribunal would decide, 
with the consent of the disputing parties, who other than the disputing parties 
and their representatives might attend the hearings.110 The amended Rule 32(2) 
now provides that unless either disputing party objects, the tribunal may allow 
non-disputing parties to attend or observe all or part of the hearing.111 The draft 
text of the amendment originally provided the wording “after consultation […] 
with the parties as far as possible,” thus enabling the tribunal to circumvent 
the objection of one party.112 however, in view of concerns expressed, the final 
draft incorporates the language “unless either party objects.” no such consent 
has ever been given by both disputing parties in an ICsID case. Consequently, 
the tribunals have had to refuse such access when requested.113

In nAFTA proceedings, as mentioned earlier, the hearings on jurisdiction 
and on the merits are now commonly opened to the public as the nAFTA Parties 
have insisted on such open hearings. In order to avoid any disruption of the 
hearing, the proceedings are broadcast in a separate room for public viewing.114 
The closed-circuit television feed from the hearing room is interrupted whenever 
confidential information is referred to. In order to indicate in advance the parts 
of the hearing which will be closed to the public, the ICsID secretariat asks 
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 This system has been used to broadcast the oral arguments of the parties before the supreme 115

Court of British Columbia in February-March 2001 concerning review of the award rendered on August 
30, 2000 in Metalclad Corp. v. United Mexican States, ICsID Case no. ARB(AF)/97/1.

the parties to identify, to the extent possible, which parts of their presentations, 
and which witness and expert testimonies, are likely to include confidential 
information. This usually creates additional work for the secretariat, which 
regularly informs those attendees who have provided their e-mail addresses as 
to the schedule of the hearing and the approximate times when the hearing will 
be open or closed to the public.

In the Glamis case, even different types of confidentiality had to be taken 
into account. One related to business information and the other related to the 
sacred sites. Confidential business information was kept from both the amici 
and the other members of the public. Matters related to the location of the 
sacred sites could be viewed by the representatives of the Quechan Indian 
nation, but not by the other attendees from the public. In order to render the 
bifurcated system effective, a separate room was allocated to the representatives 
of the Quechan Indian nation.

Experience shows that attendance by the public is usually limited. In 
the Glamis case, where the hearing on the merits took place in August and 
september 2007, a total of 20 persons, including members of the public and of 
non-disputing parties, observed the 9-day hearing.

It is likely that if hearings were transmitted via the Internet, there would be 
more viewers. Even though it is technically feasible to do this,115 it is quite costly 
and presents security challenges. so far, parties have accepted the relatively small 
additional cost of broadcasting hearings by closed-circuit television, but it is not 
certain that they would consent to absorbing more substantial costs. After all, 
they could make the argument that if an amicus has a truly significant interest 
in the proceeding, it should be willing to make the necessary trip and bear the 
related travel costs. This would, however, again raise the issue of the additional 
costs of arbitration which are triggered by the participation of the amicus, and 
the more general impact of its participation on the proceeding.

C. The impact of non-disputing party participation: a façade?

Extending the proceedings beyond the disputing parties undeniably has 
procedural consequences, as has been seen above. There is also the question of 
whether it has substantive consequences.

Consultations with the parties concerning would-be and accepted amici 
inevitably add to the parties’ work and counsel fees. Most of the time, parties are 
consulted at three stages. First, when a potential non-disputing party expresses 
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 116 See Bjorklund, supra note 9, at 6; Methanex Decision, supra note 10, at para. 50 (underlining that 
“the acceptance of amicus submissions might add significantly to the overall cost of the arbitration … and 
[impose] an extra burden on one or both the Disputing Parties”). To that effect, the Methanex tribunal 
stated that the “Claimant should receive whatever procedural protection might be necessary.” (Id. at 
para. 50.) See also Suez Order of 2005, supra note 17, at para. 22 (stating that “[t]he acceptance of amicus 
submissions would have the additional desirable consequence of increasing the transparency of investor-
state arbitration. … Through the participation of appropriate representatives of civil society in appropriate 
cases, the public will gain increased understanding of ICsID processes”). See also Biwater, Procedural 
Order no. 5, supra note 59, at para. 54, quoting paragraph 22 of the Suez Order of 2005.

 117 See Bjorklund, supra note 9, at 6.
 118 See Mourre, supra note 6, at 267–269 (concluding that “[e]ither the petitioners’ briefs are relevant 

for the outcome of the arbitration, and there is no reason to deny the parties the right to examine the 
amici, or they are not, and such briefs should not be admitted at all”). nigel Blackaby notes that when 
“facts or arguments are adduced by witnesses or experts, the parties may test the facts and opinions 
through cross-examination. however, amicus are not subject to that crucible. The parties are only given 
an opportunity to comment on the briefs but that is clearly inferior to the obligation to stand up to defend 
a position under the questioning of both disputing parties.” n. Blackaby, “The role of the amicus curiae 
in transparency and accountability in investment arbitration,” Presentation, Conference entitled “The 
Backlash against Investment Arbitration,” harvard Law school (April 18, 2008) (hereinafter Blackaby). 
This document was provided to me by the speaker, to whom I am grateful.

 ICsID Arbitration Rule 37(2)(b). This was recalled by the tribunal in 119 Biwater. See Biwater, 
Procedural Order no. 5, supra note 59, at para. 50.

 120 See Peterson, supra note 92 (mentioning that the tribunal in AeS-Hungary asked the European 
Commission to “limit itself to specific topics including a discussion of European Community law and 
its perceived relevance to the Energy Charter Treaty dispute. The EC can also address its own state aid 
investigation regarding the power purchase agreements at issue in the case, and the effect of its state aid 
decision on EU member-states”).

its interest in filing a submission, if the question has not been raised before, the 
parties may comment on the procedure that non-disputing parties are to follow 
in filing applications and submissions. second, after the would-be non-disputing 
party applies for leave to file a submission, the parties are solicited for comments 
on whether the potential amicus has met the enunciated standards. Third, after 
the amicus has filed its submission, the parties can comment on the arguments 
contained therein. The involvement of amici also entails additional fees for the 
arbitrators, who will review all of the documents submitted and issue procedural 
orders or decisions in respect of the amici. These additional costs seem to be the 
necessary price to pay in order to render the international arbitral system more 
legitimate through transparency.116 But is such transparency really just a façade?

some fear that amici wield too much power. They could raise arguments 
which could broaden the scope of the dispute.117 They are also not subject to 
cross-examination.118 such fears, however, impute more power to the amici 
than they have in reality. With respect to expanding the scope of the dispute, 
the ICsID Rules clearly state that the non-disputing party’s submission must 
address matters within the scope of the dispute.119 The tribunal can also direct the 
non-disputing party as to the subject matters it can develop.120 Finally, tribunals 
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 FTC statement, 121 supra note 23, at sect. B(9) (stating that “[t]he granting of leave to file a non-
disputing party submission does not require the Tribunal to address that submission at any point in the 
arbitration”).

 Blackaby, 122 supra note 118, noting that the decisions made by the tribunals and the new ICsID rules 
presented a fundamental flaw: “By allowing amicus curiae to file briefs but with no access to the parties’ 
submissions or hearings (unless [there is] joint consent [thereto]), their contribution is unlikely to be very 
enlightening. They will simply not understand the nature of the case from reading the 2 line description 
on the ICsID website.” See also Bjorklund, supra note 9, at 13: “Permitting amicus participation but 
limiting amici’s access to the parties’ arguments, will not allay criticism of ‘secrecy’ of the proceedings, nor 
will it enhance the probability of effective amicus participation that complements, rather than duplicates, 
the efforts of the parties.”

 Blackaby, 123 supra note 118.
 Kinnear, 124 supra note 6, at 7.
 125 Methanex Final Award, supra note 35, at Part II, chap. C, paras. 26–29.
 Id126 . at para. 27, Part Iv, chap. B: “The International Institute for sustainable Development (IIsD), 

in its carefully reasoned Amicus submission, also disagrees with Methanex’s contention that ‘trade law 
approaches can simply be transferred to investment law.’”

 127 UPS, Award on the Merits (released June 11, 2007), at para. 3, available at http://www.
international.gc.ca/trade-agreements-accords-commerciaux/assets/pdfs/MeritsAward24May2007.pdf

can disregard an argument made by the amici,121 especially if the dispute parties 
have expressed their opposition to its admission.

With respect to the absence of cross-examination, it could indeed be unfair 
for the disputing parties to lack such an opportunity when the non-disputing 
parties’ submissions are “enlightening” for the tribunal.122 however, when the 
non-disputing parties do not have access to the parties’ pleadings, it is likely 
that their contributions will not be particularly informative. There are also 
risks of repetition and overlap. As concluded by nigel Blackaby in his remarks, 
amicus briefs may usefully serve as a political “quick fix” for handling unpopular 
cases, but are an insufficient tool on their own to address the expansive issue of 
transparency.123

From the awards rendered in the cases where amici have filed submissions, 
it does not seem that the amici have actually influenced the tribunals.124 In the 
Methanex case, the tribunal merely described the intervention of the amici125 
and made one reference to an argument of an amicus that had also been made 
by the respondent.126 In the UPS award, the tribunal similarly described 
the interventions of the amici, but made no reference to the arguments 
they advanced.127 In the Biwater case, the tribunal summarized the amici’s 
submissions in support of the respondent’s case, and found the observations 
useful. nevertheless, the submissions do not appear to have affected the 
tribunal’s determinations.

Might the submissions of amici then merely present a façade intended by 
the tribunal to render the system more facially worthy of trust and to make 
potentially disgruntled groups happy? While amici appear to perceive in a 
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positive light the evolution in favor of greater transparency and participation, it 
may be too early to give a definitive response to such a question.

COnCLUsIOn

The norms and case law of international arbitration have established 
legitimate safeguards for handling the phenomenon of amicus participation. 
These safeguards preserve the integrity of the arbitral process while improving 
its public credibility. To date, there is no record of any abuse of this system. 
At the same time, there is also no evidence that non-disputing parties have 
actually assisted the decision-making of tribunals. To come back to the parallel 
to literature made in the introduction, in spite of all the different characters who 
interfere in the play, Figaro and suzanne end up getting married as originally 
planned. There was an impact on the process, but not on the end result.
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